NTSB Order No.
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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQARD
WASHI NGTON, D. C.
Adopted by the National Transportation Safety Board
at its office in Washington, D. C
on the 24th day of Septenber, 1969.
WLLARD J. SM TH, Commandant, United States Coast Guard
VS.
A LBERT LEROY SN DER
Docket ME-2

CPI Nl ON AND ORDER

Appel lant is seeking review of a decision of the Commandant
affirmng the revocation of his seaman's docunents under authority
of 46 U.S.C. 239b.! The Commandant's action was taken after
appel  ant had appealed to him (Appeal No. 1701) fromthe initial
deci sion of Coast CGuard Exam ner Tilden H Edwards. Appeal to this
Board from the Commandant's action is authorized under 49 U S. C
1654(b) (2).2

146 U.S.C. 239b, in relevant part, provides that "the
Secretary [of the Departnent in which the Coast CGuard is
operating] may--

oo (b) take action, based on a hearing before a
Coast Guard exam ner, under hearing procedures prescribed by
the Adm nistrative Procedure Act, as anended, to revoke the
seaman' s docunent of --

(1) any person who, subsequent to July 15, 1954,
and within ten years prior to the institution of the
action, had been convicted in a court or record of a
violation of the narcotic drug laws of the United
States, the District of Colunbia, or any State or
Territory of the United States, the revocation to be
subj ect to the conviction's becom ng final. "

2The rul es of procedure for appeals to this Board from
deci sions of the Commandant sustaining orders of revocation of
seanen's docunents are set forth in 14 CF. R Part 425.



The examner's decision was rendered after holding n
evidentiary hearing, at which Appellant was represented by counsel.
In his decision, the exam ner ordered the revocation of al
docunents held by Appellant at the tinme of the hearing?® because
t he evi dence before himdisclosed that Appellant had been convicted
in 1959 of violation of a narcotic drug law of California by a
court of record of the State.* Counsel for Appellant did not
contest this evidence, but relied instead upon various notions to
di sm ss the proceeding for procedural or constitutional reasons.

The exam ner rul ed against these notions and concl uded t hat
t he evidence was sufficient to establish the case for revocation,
according to the requirenents of 46 U S.C. 239b. The exam ner
stated that his authority under the statute and inplenenting
regulations of the Coast Guard is |limted, and that: " No
discretion is left to the examner in rendering his Oder [of
revocation] after a finding of guilty [i.e., uncontroverted proof
of narcotics conviction as required by 46 U.S.C. 239b]."°

On appeal to this Board and the Conmandant,® counsel for
appel | ant contends that the exam ner conmmtted reversible error in
overruling his notions to dism ss, based on the grounds that:

(1) Appellant's nmerchant mariner's docunment was not specially

3These docunents were described by the exam ner as foll ows:
"an outstanding 'E Certificate of Service and a Certificate of
| dentification No. Z-554-153, issued by the Coast Guard or its
predecessor authority for service on Merchant Vessels of the
United States in the capacities of ordinary seaman, w per or
nmessman. "

“A copy of the examiner's decision is attached hereto as
Exhi bit A

°46 C.F.R 137.03-10 provides in part:

"(a) After proof of a narcotics conviction by a court of

record as required by Title 46, U S. Code, section 239b,. . . the
Coast CGuard may take action based upon the conviction. After
proof of the alleged conviction. . ., the exam ner shall enter an
order revoking the seaman's. . . docunent."” (Enphasis added.)

A copy of the Commandant's decision is attached hereto as
Exhi bit B.
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val i dated by the Coast Guard and not currently valid,;

(2) There is no proper delegation of authority from the
Secretary of Transportation to the Commandant to take the action
here invol ved; and

(3) The statute under which this revocation action was taken
(46 U.S.C. 239a and b) is not reasonably related to a legitinate
| egi sl ati ve purpose under the Federal Constitution.

In support of his first contention, the appellant urges that
the exam ner had no jurisdiction to take action under 46 U S. C
239b(b) (1), since his application for a nerchant mariner's
docunent bearing a special validation endorsenent of the Coast
Guard for emergency service had not been acted upon and, therefore,
was not currently valid. It was established at the outset that the
seaman's docunents held by appellant at the tinme of the hearing
consisted of a certificate of identification (No. Z-554-153) and a
certificate of service for the steward' s departnent (No.
E.578-174). The certificates are outdated fornms, replaced by the
Coast Quard after Novenber 1, 1945, by the present-day form known
as the nmerchant mariner's docunent. Coast CGuard regul ation 46
C.F.R 12.02-5 reflects this transition.

The so-called "Z" and "E' certificates held by appellant no
| onger represent authority to serve aboard U. S. nerchant vessels,
now that nmerchant mariner's docunents are required. However, as
t he exam ner found, these certificates are still honored by the
Coast Guard as a qualifying basis for issuing the new docunents.’

In addition to his "Z" and "E' certificates, apparently valid,
appellant was in possession of a Coast Guard receipt for his
merchant mariner's docunment. The receipt was dated July 28, 1958,
and bore a notation that appellant had nade application on that
date for special validation of the docunent by the Coast Cuard,

"whi ch issuance was pending." (Tr., p. 2.) Appellant explained
t hat : "I'n 1958, | sent them [his docunents] in to get them
validated, then | was arrested before | pick themup." (Tr., p.

3.) The record shows that shortly after appellant's rel ease from
prison in April 1967, the Coast CGuard instituted the present action
agai nst his seaman's docunents.

The special validation, which appellant was in the process of

46 C.F.R 12.02-11(a), (b) indicate that a hol der of the
"Z" and "E" certificates in a valid status would be entitled to
i ssuance of a nerchant mariner's docunent "upon request and
W t hout exam nation."
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obtaining n 1958, is required under the Coast Guard regulations in
33 CF.R Part 121, entitled: "Special Validation Endorsenent for
Emergency Service for Merchant Marine Personnel.” Section
121.01(a) of these regul ations provides:

"(a) Except as otherwise provided in this section, no
person shall be enployed on a nerchant vessel of the United
States of 100 gross tons or over unless he is in possession of
a Merchant Mariner's docunent bearing a special validation
endor senent for energency service."

exceptions to this requirenment for special validation are set forth
in subsection (d), under which the holder of an invalidated
docunent is to be given preference for enploynent aboard any U S
mer chant vessel, in case of replacenents or additions to crewin a
foreign port, when holders of validated docunents are not
avai |l abl e.

Wi | e cogni zant of this exception to the special validation
requi renent, appellant contended before the Comandant that

nonval idation so substantially limts the use of a nerchant
mariner's docunent that "in effect, the docunent is not currently
valid and cannot revoked." The Comrandant concl uded, however, t hat

even in viewof the limted use to which appellant's docunent could
be put, revocation "would preclude him from serving in these
capacities and the Coast CGuard clearly has jurisdiction in this
matte. "

We believe the reasoning of the Commandant provides a
sufficient answer to appellant's contention. However, nore
fundanmental |y, the power of revocation under 46 U.S.C. 239b, by
definition in 46 US. C. 239a (c), extends to "any docunent
authorized by law or regulation to be issued to a nerchant mari ner
by the Secretary [of the Departnment in which the Coast Guard is
operating]. (Enphasis added.) Thus, the status is not limted to
currently valid docunents, but reaches any and all docunents issued
by the Coast Guard to nmerchant mariners. The coverage of the
statute unquestionably includes, for exanple, a nerchant mariner's
docunent issued by the Coast Quard under del egated authority, from
the Secretary of the Treasury.? Furthernore, for the statute's
full force and effect, it would be necessary to regard the
revocation of a seaman's docunment as being applicable to all

8Reor gani zation Plan No. 26 of 1950, transferred the
functions of the Coormandant to the Secretary of the Treasury,
w th exceptions not here applicable. The function of
certificating seanen was del egated back to the Commandant by
Treasury Departnment Order 120, dated July 31, 1950.
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docunents held as indicia of that status. This would especially be
true of docunents purporting to show a significant degree of
qualification for current enploynent in the U S. nmerchant marine,
such as appellant's "Z" and "E' certificates which serve as a
qual i fying basis for issuance of a nmerchant mariner's docunment upon
request and without examnation.® Wile the record is not crystal
clear as to appellant's possession of an unvalidated nerchant
mariner's docunent prior to the hearing, the power of revocation
most certainly applies to that docunent under our rationale.
Accordingly, we have determned that appellant's notion to dism ss
the proceeding due to the invalidated status of his docunent is
W t hout nerit.

Appel I ant next chall enges the jurisdiction of the Commandant
to take action under 46 U S.C. 239b, for lack of a specific
del egation fromthe Secretary of Transportation.? I n our view,
this contention of appellant |acks substance. The Departnent of
Transportation Act (Public Law 89-670, approved Cctober 15, 1966;
49 U S.C 1651 et seq.) took effect on April 1, 1967, as descri bed
by Executive Order No. 11340, dated March 30, 1967.' Under section
6(b) (1) of this Act, the Coast Guard was transferred from the
Departnment of the Treasury to the new Departnent of Transportation
and "all functions, powers, and duties, related to the Coast Cuard"
of the Secretary of the Treasury were vested in the Secretary of
Transportation. 12 Therefore, at the tine of the hearing in this
case, held on June 13 and July 6, 1967, the power of revocation
under 46 U S.C. 239b had passed fromthe Secretary of the Treasury
and was then vested in the Secretary of Transportation by operation
of | aw.

Appel | ant contends that the Secretary of Transportation has

°See footnote 7, supra.

1046 U.S.C. 239a(b) confers the power of revocation under 46
U S. C 239b on the Secretary "of the departnment in which the
Coast Guard is operating.” This was the Secretary of the
Treasury when the statute first took effect. The Secretary of
the Treasury del egated the functions vested in himby 46 U S. C
239a, b, to the Commandant by Treasury Departnent Order 167-9,
dat ed August 3, 1954. See 46.C.F.R 137.01-5 (b) which recites
this del egation and further del egates the Commandant's authority
"to revoke a license, certificate, or docunent issued to a person
by the Coast Guard or predecessor authority. . ." to exam ners.

1132 Fed. Reg. 5453, published April 1, 1967.
1249 U. S.C. 1655(b) (1).



not specifically del egated his power of revocation under 46 U S. C
239b to the Conmandant, and that the previous del egation of that
power by the Secretary of the Treasury®® was cancel ed when the Coast
Guard began operations as part of the Departnment of Transportation.

The Commandant and the exam ner, however, did not profess to
act in this case under the previous del egation of the Secretary of
the Treasury. Rat her, they invoked a delegation issued by the
Secretary of Transportation on April 1, 1967, under which the
Conmandant received the Secretary's authority under section 6(b)
(1) of the Departnent of Transportation Act "relating generally to
functions, powers, and duties of the Coast Guard, including, but
not limted to | aw enforcenent, safety of |ife and property at sea,
aids to navigation, search and rescue, ice breaking, oceanographic
research and mlitary readi ness functions." W agree with the
exam ner and the Commandant that this delegation provides
sufficient authority for the Comandant's exercise of the
Secretary's power of revocation under 46 U S. C. 239b.

Appel l ant attenpts to vitiate the delegation's relationship to
this proceeding, by contending that it contains no specific
reference to 46 U.S.C. 239b. It is sufficiently clear to us that
the delegation was all-inclusive of the functions, powers, and
duties transferred fromthe Secretary of the Treasury and vested in
the Secretary of Transportation relating to the Coast Cuard; anong
whi ch was the power of revoking seanen's docunents under 46 U.S. C.
239b. Accordingly, we conclude that the Commandant's action in
this matter was based on a proper delegation to him of the
authority of the Secretary of Transportation under 46 U S.C 239b. '

Appellant's third and final contention on appeal is that 46
U S.C. 239b is an unconstitutional exercise of the Commerce power
by Congress, because it bears no reasonable relation to the
pronotion of safety at sea. Legislative history cited by appell ant
shows that the statute was directed at "convicted addicts and/or
traffickers. . . now able to serve in the United States nerchant
marine to the detrinent of shipboard safety, norale and discipline
because (presently) we are unable to proceed against them for

13See footnote 10, supra.
449 CF.R 1l.4(a); 32 F.R 5606-7, published April 5, 1967.

15Thi s Board exercise the Secretary's power under 46 U.S.C
239b(b), insofar as it would include the function of final
adm nistrative review of the Conmandant's action, under section 5
(b) (2) of Public Law 89-670. 49 U S.C. 1654 (b) (2).
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narcotics offense ashore." 1° On the ground that no proof is
required to show that the seaman's conviction of narcotics of fenses
ashore is related to his duties at sea, or to use or snuggling of
narcotics, appellant further contends that the statute deprives him
of due process.

We believe it is self-evident that a seanman convicted of

violation of narcotics offenses ashore would be ill-suited for
enpl oynent aboard U. S. nerchant vessels, for reasons that relate
to the safety of life and property at sea. It should be obvious

that such individuals pose a serious threat to norale and
discipline as well as safety aboard U S. nerchant vessels; and
that these are purposes with which the Congress has vital concern
under the Federal Constitution. Appellant has presented no matter
at the hearing or on appeal which would warrant our hol ding the
statute unconstitutional or what its application to the facts in
this case is unconstitutional

Appel  ant al so attacks the Coast Quard regulation in 46 C F. R
137.03-10 as a violation of due process, since it calls for
"mandat ory revocation" by the exam ner after proof of narcotics
conviction by a court of record.! However, this attack is again
based on abstract consideration and appel |l ant has nowhere attenpted
to show the rel evancy of this point to the facts of this case. The
Board is not disposed to test the reasonabl eness of the regul ation,
where no facts are adduced for consideration of any other action
save revocation under 46 U S. C. 239b (b) (1).

Upon consideration of the record and the pleadings, and in
light of appellant's brief, we are satisfied that the evidence
supporting the examner's revocation of appellant's seaman's
docunents under 46 U.S.C. 239b was substantial, probative, and
reliable. Hence, we adopt as our own, the findings and concl usi ons
of the examner, as affirmed by the Commandant, except to the
extent nodified herein. Furthernore, we agree that the sanction
i nposed was warranted in this case.

ACCORDI NGY, IT I S ORDERED THAT:
1. The instant appeal be and it is hereby denied; and

2. The order of the Commandant affirmng the examner's
revocation of appellant's seaman's docunents under the authority of

16 (1954) U. S. Code Cong. and Admin. News, pages 2258, 9;
Senate Report No. 1648.

7See footnote 5, supra.



46 U.S.C. 239b be and it hereby is affirned.

REED, Chairman, and LAUREL, MAdans, and THAYER, Menbers of
the Board, concurred in the above opinion and order.

( SEAL)



